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COMMENTS 673 

In all alike the judicial function is legislative as well, and with nothing 
less would we be content. 

A. L. C. 

TESTAMENTARY POWERS OF APPOINTMENT AND THE DOCTRINE OF 
INCORPORATION BY REFERENCE 

Can a will be so drawn as to provide that a power of appointment 
created by it may be effectively exercised by a person who does not 
survive the testator? This unusual and complex problem was pre- 
sented to the New York Court of Appeals in In re Fowles' Will (1918, 
N. Y.) 118 N. E. 61 1. 1 

In contemplation of sailing on the Lusitania Mr. and Mrs. Fowles 
executed their several wills. By his will Mr. Fowles made his wife 
donee of a power of appointment and provided: "In the event that 
my said wife and myself should die simultaneously or under such 
circumstances as to render it difficult or impossible to determine who 
predeceased the other, I hereby declare it to be my will that it shall be 
deemed that I shall have predeceased my said wife, and that this my 
will and any and all of its provisions shall be construed on the assump- 
tion and basis that I shall have predeceased my said wife." Mrs. 
Fowles by her will attempted to exercise the power of appointment. 
Husband and wife were lost at sea May 7, 1915, with the destruction 
of the ill-fated vessel. There was nothing to show that either sur- 
vived the other. Hence the question arose whether the attempt by 
Mrs. Fowles to exercise the power was effective. 

Two rules of law were claimed to stand in the way : ( 1 ) the prin- 
ciple that a power created by will lapses if the donee of the power 
dies before the donor's will becomes operative by his death; 2 and (2) 
the rule (in force in New York and Connecticut) which forbids a 
testator to incorporate by reference extrinsic documents testamentary 
in character and not executed by the testator in accordance with the 
statutory formalities. 3 All of the judges admitted the validity and 
applicability of the first principle. But a majority of the court held 
that Mr. Fowles had expressed by the provision above quoted the 
intention to avoid the consequences of a lapse of the power, and that 
such intention should be given effect by incorporating into his will 
those terms of Mrs. Fowles' will by which she attempted to exercise 
the power. 4 

x The case in the lower courts is reported in In re Fowled Will (1916, Surr.) 
95 Misc. 48, 158 N. Y. Supp. 456; In re Bowies' Will (1917, App. Div.) 163 
N. Y. Supp. 873. 

"Authorities are cited in the opinion. 

'For an analysis and criticism of the New York cases see article by Stewart 
Chaplin, Incorporation by Reference (1902) 2 Columbia L. Rev. 148; also 
Comment in (1904) 14 Yale Law Journal 226. 

*In speaking of the rule against incorporation by reference, Cardozo, J., 
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If Mr. Fowles, at the time of executing his will, knew how his wife 
was exercising the power of appointment, 5 then in reality the expres- 
sion of her wish was adopted by him as a part of his testamentary 
scheme. It was in fact, if not in name, incorporated by reference 
into his will. The difference between this situation and that of a 
power to be executed after the testator's death is that here the 
testator has an intention which, though expressed only in Mrs. Fowles' 
will, might be actually included in his own. Whereas in the case of a 
power to be executed after the testator's death in accordance with 
the donee's discretion, the testator either has no present intention, 
or his intention is so unsettled that he wishes the ultimate disposition 
of the property to be made pursuant to the donee's discretion in the 
light of events which may happen after his death. 6 

The opinion in the Fowles case apparently declares it to be imma- 
terial whether or not the wife's will was in existence when the testator 
made his will. 7 Consequently, to avoid the effect of a lapse of the 
power of appointment the donor need only provide in his own will 
that in case the donee dies first he gives the property as to which he 
has created the power to the persons in whose favor the donee 
attempted to exercise it. The rule thus announced is therefore broader 
than the usual rule permitting incorporation by reference, which insists 
that the document to be incorporated must be an existing document. 8 
A testator may not leave a legacy to such legatees as he shall name 



delivering the opinion of the majority, said: "It is a rule designed as a safe- 
guard against fraud and mistake. In the nature of things there must be excep- 
tions to its apparent generality. . . . There is here no opportunity for fraud or 
mistake. There is no chance of foisting upon this testator a document which 
fails to declare his purpose. . . . The execution of a power does not violate the 
rule against incorporation. It can make no difference for that purpose whether 
the execution is authorized in advance or made valid by relation. There is no 
greater impairment in the one case than in the other of the principle of integrity 
and completeness of testamentary expression." 

"It is practically certain that he did know, because on April 29, 1915, he and 
his wife went to the office of their attorneys and gave instructions in each other's 
presence about drafting their respective wills, which were executed the follow- 
ing day before common witnesses and in each other's presence. 

'Even if the donee makes his will executing the power before the donor's 
death and survives the donor but an instant, this discretion is theoretically 
exercised, as his will speaks as of the moment of his death. See Hirsh v. Bucki 
(1914, Sup. Ct.) 162 N. Y. App. Div. 659. 

' "He has not limited his wife to any particular will. Once identify the docu- 
ment as her will ; it then becomes his own. He authorizes her to act, and con- 
firms her action. . . . For the purpose of the rule against incorporation the sub- 
stance of the situation is thus the same as it always is when a will creates a 
power." 

8 Theobald, Wills (7th ed.) 65. Many of the authorities assert that the docu- 
ment not only must be an existing document but also must be described as such. 
Gardner, Wills (2d ed.) 38. 
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in a future list* This is because a future list would lack the statutory 
formalities of execution prescribed for wills as a protection against 
fraud, and because testamentary capacity is tested as of the date of 
the execution of the will. If the testator may change his will by 
incorporating a document which he thereafter prepared, there would 
be no evidence of the testator's condition, or of possible undue 
influence, at the time the document was made. 

If then the testator may not incorporate his own future list, may 
he leave a legacy to such legatees as his wife shall name in a future 
list to be prepared by her? It seems certain that the courts would 
answer in the negative. Should the rule be different if the wife's 
list is executed as her will ? The Fowles case recognizes that the rule 
against incorporation by reference is a product of judicial construc- 
tion which is not to be pressed to "a dryly logical extreme," and that 
the court in each case is to look to the substance, considering the reason 
of the rule and the evil it aims to remedy. The opinion states that 
the objections which led the New York courts to reject the doctrine 
of incorporation do not obtain in the case of such a power of appoint- 
ment because "there is here no chance of foisting upon the testator 
a document which fails to declare his purpose." But is this true? 
It is submitted that opportunity for fraud and imposition, though not 
so great as in the case of an unattested list, still remains. On the one 
hand, if the testator expects the power to be exercised in a certain way, 
the donee of the power may, for example, represent that he has 
executed or will execute a will in conformity with the testator's inten- 
tions, when in fact he has made or thereafter makes a different will. 
Again, the donee after making a will in conformity with the doner's 
intention may subsequently change it, either without the donor's 
knowledge or with his consent procured by undue influence or 
while he was incompetent. And there is no way of testing 
the donor's condition at the time when the change is made in the 
donee's will. On the other hand, if the testator intends to leave the 
exercise of the power entirely to the donee's discretion, what reason 
is there for permitting another who does not survive the testator to 
make his will for him? If the other's judgment is better than the 
testator's, the testator may procure it and by reference to the donee's 
existing will adopt and include it in his own. In allowing him to adopt 
any future will which the donee may make it is believed that the 
court carried the doctrine of incorporation beyond previous decisions 
and possibly beyond the necessities of sound policy. The actual 
decision, of course, related to incorporating a will which was in fact 
an existing document, although not referred to as such. 

It is true that the law permits a testator to avoid the lapsing of a 
legacy by making a substitutionary gift, — as, for example, a legacy to 

"See In re Goods of Smart [1902] P. 238. 
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B, but if B dies before the testator then to B's executor. Under such 
a provision B's executor takes the legacy for the benefit of B's credi- 
tors, next of kin or residuary legatee. 10 This is true even though B's 
will was executed after the original testator's. 11 Hence this line of 
cases would appear to violate the usual rule of incorporation by refer- 
ence, for clearly the original testator's disposition is ascertained by 
referring to the legatee's will and this was not an existing document 
when the testator made his will. And it may be forcefully argued 
that if the lapse of a legacy may thus be avoided, 12 the lapse of a 
power of appointment should be similarly avoidable if the testator 
inserts a provision giving the property to those persons in whose favor 
the donee attempted to exercise the power. 

The cases do not indicate that such substitutionary gifts have ever 
been considered as inconsistent with the rule of incorporation by refer- 
ence. There are, indeed, certain differences. In the case of sub- 
stitutionary gifts, the legacy is subject to the legatee's debts, which 
is not true in cases of real incorporation. 13 Furthermore, the legatee's 
will is an independent act — a non-testamentary act so far as regards the 
original testator's will. 14 In this respect it differs from an attempt 
to exercise a power of appointment or to prepare a future list of 
legatees to be incorporated into the original testator's will. Whether 
such differences are enough to differentiate the substitutionary cases 
from cases incorporating by reference the future will of a donee of a 
power when the donee predeceases the donor, is a question upon which, 
not unnaturally, judges may entertain divergent views — as they did 
in the Fowles case. 

It was thought by the majority that Matter of Piffard 1 * was decisive 
of the Fowles case. But as pointed out in the dissenting opinion of 
McLaughlin, J., there is this difference: In the Piffard case the 
testator survived the donee and made two codicils thereafter. The 
donee's will which was incorporated was therefore an existing docu- 
ment, not subject to change, at the time when the testator's will was 

"Long v. Watkinson (1852) 17 Beav. 471; In re Greenwood [1912] 1 Ch. 
392; Theobald, Wills (7th ed.) 347. 

u In re Valdes's Trusts (1888) 40 Ch. D. 159. 

n In In re Bowies' Will this principle was applied to certain legacies given by 
Mr. Fowles to his wife, the above quoted provision that she should be deemed 
to have survived him being construed as a gift by implication to her executors. 

13 Not infrequently statutes have been enacted to prevent the lapsing of 
legacies. Under such statutes it is usually held that the legacy does not form 
part of the estate of the deceased legatee but passes directly to the legatee sub- 
stituted by the statute. See Rood, Wills, sees. 673-675. Cf. sec. 33 of English 
Wills Act and arguments of counsel in In re Greenwood [1912] 1 Ch. 392. 

"Many non-testamentary future acts may determine in fact the legatees to 
take under the testator's will — as a gift to such person as my son may marry, 
or to those who shall be the testator's partner's at the time of his death. Stubbs 
v. Sargon (1838) 3 Myl. & C. 507. 

" (1888) in N. Y. 410, 18 N. E. 718. 
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republished by the execution of the codicils. 18 Further, in the Piffard 
case the testator directed the money to be paid over to the executors 
of the donee. It therefore came within the rule of substitutionary 
gifts already discussed. 



THE NATURE OF MASSACHUSETTS BUSINESS TRUSTS 

The growth of the law is not in the hands of legislators and judges 
alone; sometimes indeed legislators and judges find themselves at a 
loss before new legal creations of the profession. 

The Massachusetts corporation laws formerly failed to provide for 
real estate corporations. In Boston the deficiency was met by creating 
a trust: the beneficial interest in the trust property was divided into 
transferable shares ; the shares, like shares of stock in a corporation, 
were ordinarily transferable only on the books of the trustees ; as with 
a corporation, too, dividends were declarable from time to time; the 
deed of trust generally provided for some control of trust and trustees 
by the shareholders in meeting, and for the continuance of the associa- 
tion beyond the death of its members; contracts and correspondence 
were made to stipulate that trustees should not be individually liable, 
and, latterly, that shareholders too, should be free from liability, and 
the trust fund alone be looked to. 1 Apparently before the courts 
realized the consequences of the new departure they had held it legal ; 2 
from then on it proved to offer the business man so many of the 
advantages and so few of the unpleasantnesses usual to corporations 3 
that it has been extended to other fields than dealing in real estate — 
to manufacturing, for instance — and employed beyond the borders of 
the home state. 

What this new creature is, is something of a problem. It was 
speedily held, wherever real control was in the shareholders rather 
than the trustees, to be a trust "which created not a trust, but a part- 
nership;" and partnerships with transferable shares were decided to 
be legal in Massachusetts.* It was laid down, as it so often is, that 

"The same was true in Condit v. DeHart (1898, Sup. Ct.) 62 N. J. L. 78, 40 
Atl. 776. 

1 Cf. Werner, J., in Hibbs v. Brown (1907) 190 N. Y. 167, 196, 82 N. E. 1108, 
n 18, as to the possible invalidity of a similar clause in bonds of a joint stock 
company. 

'Compare the language of Holmes, J., in Phillips v. Blatchford (1884) 137 
Mass. 510, 512, with that of Knowlton, C.J., in Hussey v. Arnold (1904) 185 
Mass. 202, 205, 70 N. E. 87, 88. 

* Cf. Hussey v. Arnold, supra, p. 203, and the cases on this subject, passim. 

'Hoadley v. County Comrs. (1870) 105 Mass. 519; cf. Williams v. Milton 
(1913) 215 Mass. 1, 102 N. E. 355. In Case and Comment, August, 1917, S. R. 
Wrightington advocates cutting out of these trusts the control by the share- 
holders : small investors do not demand such control ; their chance of changing 
trustees through decree of court is as good as that of minority holders in a 
corporation to change directors ; the large investors who demand control— who 



